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Justices are notoriously reluctant to leave
the Court. Forty-nine died in office, and age
and illness prompted almost all the others to
depart.1Yetfive Justices did leave for another,
and perhaps, better job. They were, in the
order of their resignations, John Rutledge, the
first senior Associate Justice, who resigned in
1791 to become the Chief Justice of the
South Carolina Court of Common Pleas and
General Sessions; John Jay, the first Chief
Justice, who followed in 1795 after being
elected governor of NewYork; Charles Evans
Hughes, who resigned in 1916 to be the
Republican candidate for President; James F.
Byrnes, who left in 1942 to become the
Director of the Office of Economic Stabiliza-
tion; and Arthur Goldberg, who resigned in
1965 to serve as the U.S. Ambassador to the
United Nations.

All were in good health and in the prime
of their careers. Byrnes was sixty, Jay was
forty-nine, and the others were in their fifties.
All had been offered and accepted the new
position when they resigned and, but for that
new job, would have remained on the Court.

Understanding the reasons that prompted
each to leave the most powerful and presti-
gious position in the federal judiciary reveals
much about the men, their times, and the
Court. Was their momentous decision a
cause of later regret, or did they find their
subsequent careers more important and
fulfilling?

These Justices shared some important
characteristics. All were men of action and
political affairs. All came to the Court as
national political figures. Three had been
elected to high office, Rutledge and Hughes
as governors of their respective states and
Byrnes as a senator, and the latter two were
mentioned as potential national candidates.
Jay held important positions under the
Articles of Confederation and was its chief
diplomat and one of the founders of the
republic. Goldberg was in the high counsels
of the labor movement and deeply immersed
in state and national politics before becoming
Secretary of Labor.

Although they sat on the highest court in
the country, the judiciary had not played a
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prominent role in the earlier careers. Jay had
some minor judicial experience and Rutledge
had sat as a judge in equity for the five years
before his appointment. He had, however,
oscillating views on which court was more
important to him. He left the state equity court
to join the Supreme Court but resigned in
1791 to return to the state Court of Common
Pleas. Amazingly, he sought reappointment
and was reappointed to the Court in 1795,
only to become the first nominee and first
interim appointee to be rejected by the Senate.
Only Hughes and Goldberg enjoyed the life
of a Justice.

Wars and rumors of wars were key to
four of the five resignations. Jay was a
diplomat and subsequently governor of a
key state as Washington tried to avoid
entanglements in the war between revolu-
tionary France and Great Britain in the
1790s. Hughes was a presidential candidate
with World War I raging in Europe. Byrnes
became the economic czar in World War II
and Goldberg was a presidential advisor and
diplomat during the Vietnam conflict.

Finally, the resignations are unevenly
grouped. Two occurred in the early 1790s and
three in the half-century between 1916 and
1965. There have been no similar resignations
in the fifty years since Justice Goldberg left
the Court. Why the role of a Justice was less
attractive to these men, and during those
times, provides another perspective on the
Court. A few other Justices also resigned in
mid-career for reasons peculiar to each,
including Benjamin Curtis and Abe
Fortas, but the most interesting stories are
the five Justices who specifically resigned to
take other high positions in government
service.

One other Justice must be noted in the
context of resignations and post-Court
positions. Justice David Davis submitted his
resignation from the Court on the morning of
March 5, 1877 and was sworn in as a senator
that afternoon. Unlike the others, however,
the motive for his resignation was not to take

that position. He had made his decision to
retire in 1875 for the typical reasons of
heath and weariness with the work of the
Court. However, many did not want President
Grant to name his successor, and so Davis
reluctantly agreed to defer tendering his
resignation until Inauguration Day 1877.
The Hayes-Tilden election of 1876 produced
political deadlock, and there was intense
maneuvering over which Justices might be
named to the Electoral Commission that
would award the disputed electoral votes.
Justice Davis was not personally involved in
these machinations, but, through the conniv-
ance of a small group who sought to influence
him, Davis, without knowing or agreeing
with their plans and efforts, was elected to the
Senate in late January 1877. Thus his story is
not about his resignation or his subsequent
service, but how, to his surprise, he found
himself in the Senate that afternoon. His
experience also provides a window into the
Court’s role in electing Rutherford B. Hayes
the President.

The 1790s: John Jay and

John Rutledge

The Supreme Court careers of John Jay
and John Rutledge were so intertwined that
theymust be told together.Bothwere early and
strong patriots committed to the Revolution,
the Constitution, and the Republic. Rutledge
was thewartime governor of South Carolina, a
member of the Continental Congress, and
an influential delegate to the Constitutional
Convention, where, among other accomplish-
ments, he was responsible for the Supremacy
Clause requiring the state courts to follow
federal law.

Jay was a member of the Continental
Congress and its president in 1779, and then
diplomatic envoy to Spain, followed by
service with Franklin and Adams negotiating
the peace treaty with England. Subsequently,
he was Secretary for Foreign Affairs from
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1784 to 1790 under the Articles of Confeder-
ation and an author of the Federalist
Papers and he played a key role in New
York’s narrow ratification of the Constitu-
tion. A man of many parts, Jay’s efforts
during the Revolution as a member of New
York’s conspiracies committee identifying
and investigating Tories led to his recent
recognition by the CIA as America’s first
counterintelligence chief.2

Both were strong Federalists and friends
of George Washington, who considered both
men for Chief Justice of the newly created
Supreme Court in 1789. Washington chose
Jay not only for his well-known character and
contributions to the Revolution and the
Republic, but also for sound political reasons.
Jay, a New Yorker, balanced an administra-
tion tilted toward the southern states, and his
appointment also removed him as a potential
Secretary of State, which eased the way for
Jefferson’s appointment.3

Rutledge, by all accounts, was a proud
man who demanded that his high status be
respected. He once had the South Carolina
House of Representative hold a man in
contempt of his privileges as a member
because the man had not accepted a message
delivered by his slave.4 Rutledge initially was
reluctant to accept appointment as the senior
Associate Justice. His friends privately
grumbled that his judicial experience was
greater than that of Jay, who had only a brief
stint as a judge in New York in 1777.5

However, Washington’s warm and respectful
personal letter to Rutledge led him to accept.

The federal appointment, although pres-
tigious, came with one very large thorn. In
addition to the spring and fall terms of
the Court in the capital, then New York,
Congress required the Justices to sit as federal
circuit judges twice a year in either the
Eastern, Middle or Southern Circuit. The
rigors of travel in the eighteenth century
included “the dangers and miseries of over-
turned vehicles, runaway horses, rivers in full
flood or icebound and scruffy taverns.”6

Justice Rutledge drew the Southern Circuit,
along with Justice Iredell of North Carolina,
and had to travel through the Carolinas and
Georgia. Iredell complained he had ridden
1,900 miles on the circuit plus 1,800 miles to
and from New York in 1791.7

Rutledge would have spared his col-
leagues this ordeal. He had argued during the
Constitutional Convention that there was no
need for the lower federal courts. The state
courts were open and, under his Supremacy
Clause, were compelled to follow and enforce
federal law. The First Congress decided
otherwise, with serious consequences for
the Justices’ health. Iredell, for example,
died at forty-eight after riding the Southern
Circuit four times in five years.

Jay’s situation was better. The federal
government was in New York, his home, and
then in nearby Philadelphia. He rode the
Eastern Circuit through New England with its
shorter distances and better means of trans-
portation. However, he also complained that
his position kept him away from his family
for half a year and “obliges me to pass too
considerable a part of my time on the road, in
lodging houses and inns.”8

Complaints by the Justices about this
ordeal were prompt and incessant. Originally,
it was expected that the Justices would ride
each circuit in turn. Over the objections of
Iredell and in the absence of Rutledge,
however, the other Justices voted during the
February Term 1791 to pair the Justices in a
specific circuit, thus confining Rutledge and
Iredell to the largest and least developed
circuit.9

A few weeks later, on March 5, 1791
Rutledge resigned to become the chief justice
of South Carolina’s newly created Court of
Common Pleas and General Sessions. His
Supreme Court tenure ended without him
ever hearing a case.10 He was back in
Charleston, then as now a comfortable and
sophisticated city, and among his family and
friends and in the highest stratum of the social
and political hierarchy of the day. Rutledge
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certainly believed that he now had a “better”
position in Charleston than the second
position in the federal judiciary.

Rutledge’s successor, Justice Thomas
Johnson of Maryland, also found the travel
unbearable. He had been persuaded to accept
nomination in 1792 byWashington’s promise
that the obligations of travel would be
alleviated, and he resigned five months later
when they were not,11 leaving him with the
shortest tenure of all of the Justices.

Chief Justice John Jay remained on the
Court until 1795. A few important cases were
beginning to appear on its docket, but it had
yet to become a mature and effective third
branch of the federal government.12 Two of
Jay’s actions suggest that the Court did not
monopolize his time or interest. In an era
in which the position sought the man, Jay
allowed himself to be a candidate for
governor of New York in 1792, although he
did not personally solicit votes.13 Partisan
vote-counting led to a narrow loss to the
incumbent George Clinton.

In April 1794, Washington asked Jay to
be a special envoy to Britain to resolve
growing tensions with Great Britain over
the implementation of the Peace Treaty of
1783. British garrisons still remained in the
Northwest Territory and English creditors
were complaining that their actions against
American debtors were being frustrated in
American courts. Also, the British navy’s
blockade of revolutionary France caused the
seizure of many American ships trading
with the French West Indies, thus increasing
the prospect of war.14

Jay knew that America’s interests were
unlikely to be fully satisfied and that any
agreement would be controversial and criti-
cized. Nevertheless, he accepted the commis-
sion. Jay chose to remain on the Court while
undertaking this mission for the Executive.
This provoked much criticism for violating
the principle of separation of powers that had
been established in the pension cases.15 Jay
sailed for England the following month and,

although he and his counterpart, Lord
Grenville, signed the treaty that November,
Jay avoided crossing the north Atlantic in the
winter and did not sail home until April 1795.
That spring, while Jay was out of the country,
his friends again offered him as a candidate
for governor and this time it appeared that he
would be elected.

In Charleston, the years after 1791 were
increasingly difficult for John Rutledge. His
mother, and then his wife, died in the spring
of 1792, and he was depressed and under
increasing financial pressure from wartime
losses and land speculations.16 He anticipated
that Jay’s seat would become available and he
mused about returning to the Court. To sit on
the national court with its growing reputation
would be more prestigious and financially
rewarding than his current role. Returning as
Chief Justice would redress the perceived
slight of his appointment in 1789 as the mere
senior Associate Justice and, more important,
would redeem his reputation.17

In June 1795, Rutledge wrote to Wash-
ington about Jay’s expected resignation,
stating that “I have no Objection to take the
place he holds if you think me as fit as any
other person . . . .” He not so subtly advised
Washington that his friends (and he thought
justly so) believed in 1789 that “my Pre-
tensions to theOffice of Chief-Justice were, at
least, equal to Mr. Jay’s, in point of Law-
Knowledge, with the Additional Weight, of
much longer Experience, & much greater
Practice” although he conceded that the
President had very sufficient reasons for his
choice of Jay in 1789. Now, he was willing to
serve as Chief Justice because “the duty
which I owe to my children should impel me
to accept it, if offered, tho, more arduous and
troublesome thanmy present Station, because
more respectable & honorable.”18

Jay landed in New York in May 1795 to
find that he was the governor of the state.
Washington received Jay’s resignation on
June 30, the same day that Rutledge’s letter
arrived noting his willingness to serve as
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Chief Justice. The following day the Presi-
dent appointed Rutledge Chief Justice,
qualified slightly because it was an interim
appointment subject to confirmation by the
Senate when it reconvened in December.19

Jay’s election brought Rutledge back to
the Court, but his Treaty of Amity Commerce
and Navigation was part of his baggage and it
was very unpopular in the jingoistic and anti-
British atmosphere of the times. It was also
a wedge issue between the proto-political
parties that were split between those favoring

France, generally Republicans including
Jefferson, and those favoring Great Britain,
generally Federalists including Hamilton.
The sensitivity of the treaty led Washington
to keep its terms secret while the Senate
debated, also in secret. The Senate approved
the treaty on a party line vote (20-10) on
June 25, 1795. When the detailed terms of
the treaty were leaked, it was widely
condemned as much too favorable to Great
Britain, particularly in the South, where the
treaty brought little benefit to American
trade in the Caribbean or compensation for
slaves removed by the British during the
war. Charlestonians reacted by burning a
British flag before the British counsel’s
residence.

In this highly charged atmosphere, John
Rutledge rose to speak on the treaty at a public
meeting in Charleston on July 16. Scholars
debate whether he knew he was the interim
Chief Justice, but, if he did, that knowledge
and evenhis strong desire to return to theCourt
did not temper his virulent opposition to the
treaty, which he saw as disrespectful of
American sovereignty and favorable only to
the British.20 No clause escaped his scorn, but
perhaps his most impolitic statement was that
“he had rather the President should die, dearly
as he loves him, than he should sign that
treaty.”21 Two weeks later, Rutledge calmly
resigned from the South Carolina court and
sailed to Philadelphia to assume leadership of
the Supreme Court.

Washington, rather than dying, signed the
treaty on August 12, believing that it was the
best agreement obtainable and was necessary
to avoid a war with Great Britain, which it did
until 1812. Rutledge’s speech created a furor.
It embarrassed the administration, gave fodder
to its opponents, and created disarray among
the Federalists everywhere. Opposition to his
confirmation gathered and strengthened. Po-
litical considerationsmerged with suggestions
of possiblemental instability. Therewere hints
that Washington would not be displeased by
his rejection.22

John Rutledge resigned as Chief Justice in 1796

“Convinced by Experience that it requires a

Constitution less broken than mine to discharge

with Punctuality & Satisfaction, the Duties of so

important an Office.” He had also made impolitic

statements about the Jay Treaty, which angered the

administration.
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Washington, however, formally nomi-
nated him for Chief Justice on December 10,
1795. Five days later the Senate voted (14-10)
against his confirmation. The Senate’s
rejection of Rutledge was payback for the
Charleston speech. All those voting against
his confirmation had voted for the treaty in
June.23 It is perhaps the first instance in which
the political views of a nomineewere decisive
on Senate confirmation. Among those oppos-
ing Rutledge was Oliver Ellsworth, the
principal author of the First Judiciary Act
and the Justices’ obligation to ride the
circuits. His vote helped create the vacancy
that he would fill when Washington named
him the third Chief Justice in 1796.24

Ironically, the rigors of travel, albeit on a
diplomatic mission to France rather than
as a circuit judge, led to his resignation in
October 1800.

In Charleston, Rutledge’s financial situ-
ation had worsened and his depression had
returned. He knew that confirmation was
unlikely. It is uncertainwhen he learned of the
Senate’s rejection, but shortly after Christmas
he threw himself into the Ashley River and
was quickly rescued. On December 28, he
calmly wrote to President Washington and
submitted his resignation, stating that he was
“Convinced by Experience that it requires a
Constitution less broken than mine to
discharge with Punctuality & Satisfaction,
the Duties of so important an Office.” As
justification he cited his recent frustrating
travels on the circuit. No judicial business had
been accomplished in Augusta, Georgia,
because of the death of the clerk and the
absence of Judge Edmund Pendleton. Turn-
ing north, he proceeded toward Raleigh,
North Carolina, but illness forced a return
to Charleston.25 He gradually withdrew from
society and died of a stroke in July 1800.

Rutledge’s thoughts about leaving the
Court in 1791 were clear. He certainly did not
regret resigning from the embryonic Court to
shed its onerous travel on the circuit. He
sought reappointment in 1795 to recover his

declining public reputation rather than from
misgivings about his earlier decision. Wash-
ington reconfirmed his esteem for Rutledge
by nominating and promoting him, and he did
preside as Chief Justice that fall. By the end of
the year, however, resignation was inevitable
due to his strongly held, but impolitically
expressed, views on the Jay Treaty, and,
according to his letter of resignation, his
declining health.

Jay also did not view his resignation in
1795 with regret. He was a popular governor
and was reelected and served until 1801,
when he rejected pleas for a third term in
favor of a quiet retirement. He could have
returned to the Court as had Rutledge. John
Adams, in the closing days of his administra-
tion, nominated him to replace Oliver Ells-
worth as Chief Justice. He was confirmed by
the Senate, but Jay declined the appointment
in January 1801, stating:

I left the bench perfectly convinced
that under a system so defective it
would not obtain the energy, weight,
and dignity which was essential to
its affording due support to the
national government; nor acquire
the public confidence and respect
which as the last resort of the justice
of the nation, it should possess.
Hence I am induced to doubt both
the propriety and the expediency of
my returning to the bench under the
present system.26

Upon learning of Jay’s refusal, Adams
literally turned to his Secretary of State, John
Marshall, who was in his office at the time,
and appointed him the nation’s fourth Chief
Justice.27 Jay lived quietly in Bedford, New
York, until his death in May 1829.

The Nineteenth Century

Two Justices left the Court in mid-career
in the antebellum era. Justice Benjamin
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Curtis, who dissented in the Dred Scott
decision, resigned at forty-seven because
his dissent ruptured the relationships with
his colleagues and also because he thought
the Justices’ salary was inadequate. Justice
John A. Campbell from Alabama, although
opposed to secession and the war, resigned
on April 30, 1861, to return to the South.
Eighteen months later, he was named assis-
tant secretary of war for the Confederacy, and
he was one of the southern peace commis-
sioners who met unsuccessfully with Lincoln
in 1865. Both Curtis and Campbell returned
to the Court as advocates. Curtis argued fifty-
four times before the Court and successfully
defended Andrew Johnson in his impeach-
ment trial. Campbell argued the Slaughter-
House Case.28

Justice Campbell’s successor on the
Court was David Davis, Abraham Lincoln’s

campaignmanager in 1860 and a circuit judge
before whom he had practiced. Named to the
Court in 1862, Davis planned to retire in
1875. He was very overweight and unhappy
about the Court’s increasing workload, but he
was prevailed upon to stay until President
Grant finished his term because Grant’s two
prior nominations were so controversial that
they had been withdrawn.29 Thus, Davis
intended to submit his resignation on Inaugu-
ration Day, March 5, 1877.

TheHayes-Tilden election of 1876 turned
on whether the official returns were accepted
from South Carolina, Louisiana, and, as in
2000, Florida, all states controlled by outgoing
Republicans. Democrats complained of voter
suppression and fraud and fought to reject
those returns. In January 1877, Congress,
with a Republican Senate and a Democrat-
controlled House, created a commission of

When John Jay landed inNewYork inMay1795, he found that he had been elected governor of the statewhile he

was in Britain resolving lingering disputes over the implementation of the 1783 Treaty of Paris that ended the

Revolutionary War with England. President Washington received Jay’s resignation letter (above) on June 30.
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five Senators, five Representatives, and five
Justices of the Supreme Court. Four Justices
had been named and they, in turn,would select
the fifth Justice, who would cast the deciding
vote on the evenly split commission. Although
not consulted, Justice Davis was expected to
be the fifth and deciding Justice. Privately, he
told some colleagues that he believed that
the commission was unconstitutional and
he thought Hayes was properly elected, and
he would not serve on the commission if
asked.30

January 1877 was a dramatic month for
Davis. Congress was debating the Electoral
Commission bill, which, potentially, could
give him the power to decide a presidential
election, hewas determined to leave the Court
on Inauguration Day, and in his home state
the Illinois legislature was meeting to elect a
Senator. Justice Davis was not actively
campaigning for the seat but was interested
because the sessions were shorter than the
Court’s and he could spend more time in
Illinois. Davis received a smattering and then
declining number of votes in the early ballots
and none after the seventeenth ballot. On the
thirty-fifth ballot, his prospects suddenly
revived when he received ninety-seven votes,
leading to his election on the fortieth ballot.
Davis’s political resurrection was engineered
by some rogue Tilden supporters who
managed to convince the Democrats to elect
the unsuspecting Davis to the Senate in the
hope he would feel obligated to their
candidate when serving on the electoral
commission.31

Davis, as he had said privately, refused
to serve on the commission. Justice Joseph
P. Bradley became the deciding vote, and on a
party line vote accepted the official returns
from the disputed states thereby electing
Hayes, a decision with which Davis agreed.
Davis, as he had decided two years before,
resigned from the Court on March 5, 1877,
and was sworn in as a senator later that day.
Despite the coincidence in timing, his Senate
seat resulted from the strange confluence of

events surrounding the election of 1876.
Davis enjoyed his one term in the Senate and
was elected president pro tem in 1881. He
died in 1886.

For the Court of that era, particularly the
latter half of the century, the larger problem
was that Justices often stayed too long
because of the increasingly important role
the Court was playing, the prestige of the
position, as well as perhaps economic
necessity because there were no judicial
pensions until 1869 and then only at age
seventy and after ten years of service.

The Twentieth Century: Charles Evans

Hughes, James F. Byrnes, and

Arthur Goldberg

Charles Evans Hughes was born on
April 11, 1862, in Glen Falls, New York.
He was somewhat of a prodigy, graduating
early from college and law school and then
practicing in New York City with a break to
teach law at Cornell. He came to prominence
investigating utility rates and later the
insurance industry in New York. He was
elected governor in 1906 and reelected in
1908 as a progressive in themold of Theodore
Roosevelt. Because of Hughes’s popularity at
the polls, William Howard Taft offered him
the vice-presidential nomination in 1908,
which Hughes refused in favor of a second
term in Albany.

Taft had often acknowledged Hughes’s
qualifications for theCourt and nominated him
on April 25, 1910. He also knew that he was
removing a potential challenger in 1912. Taft
wrote to Hughes at the time of his appoint-
ment, “I believe as strongly as possible that
you are likely to be nominated and elected
President some time in the futureunless yougo
upon the Bench or make such associations at
the Bar as to prevent.”32 Hughes promptly
accepted and was confirmed that May, but he
delayed resigning as governor until the Court
reconvened that October.
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Roosevelt’s decision to elbow aside his
prot�eg�e Taft and seek the presidency in 1912
dragged Hughes back into the political
limelight. Practical politicians were anxious
to avoid a catastrophic split in the party and
floated Hughes as a compromise candidate
for the Republicans. He did not want the
nomination and publically stated that hewould
refuse to accept it.33 The ensuing electoral
disaster for the Republicans only increased his
attractiveness, as many saw him as the only
one able to reunite the party in 1916.

Hughes tried to avoid presidential poli-
tics, consistently stated his desire to remain on
the Court, and did nothing to aid the growing
draft, but he never specifically stated that he
would not serve if nominated, as he had in
1912.34 The pleas to run continued unabated.
Even though he refused to let his name be used
in the primaries, he led in the polls and the
convention nominated him on the third ballot
without knowing if he would accept it.

Hughes did accept, and his first official
act was to resign from the Court on June 19,
1916. In the end, he could not refuse the call
of duty. He later told his biographer that he
did not want to be known as the man “who
placed his own comfort and preference for the
life of a judge above his duty to the nation.”35

Having refused to be a national candidate in
1908 and 1912, he could not avoid it in 1916,
although it meant reluctantly giving up his
seat on the Court.

Hughes narrowly lost the election and
was somewhat relieved that he did not have to
endure the burdens of the presidency. He
returned to the practice of law and the life of a
popular public figure deeply involved in civic
affairs. He supported Wilson and the war and
headed an investigation into allegations of
fraud and misconduct in the procurement of
aircraft for the war. Hughes returned to the
Court as an advocate, arguing twenty-five
cases within twenty-eight months.36

He refused to be a candidate in 1920 but
returned to Washington in 1921 as Harding’s
Secretary of State and served until 1925. In

1928, he again refused to consider presiden-
tial politics and instead served on the
Permanent Court of International Justice at
The Hague. Coincidentally, his successor on
the Court in 1916, Justice John H. Clarke,
shared his interest in the international court.
Clarke had deliberately retired from the Court
in 1922 at age sixty-five after the death of his
two sisters, health concerns, and disenchant-
ment with the work of the Court. He warned
his successor that he was about to undertake a
“dog’s life.”37 Clarke then devoted his early
retirement to creating public support for the
United States’ participation in the League of
Nations and the World Court at The Hague.

Taft, who appointed Hughes to the Court
in 1910, was instrumental in bringing him
back as Chief Justice twenty years later. Taft
sheds a contrasting light on the Court and
resignations. He twice refused to resign the
important positions he held in the adminis-
tration to take a much desired seat on the
Court. Roosevelt offered to nominate him in
1902 when Taft was Governor-General of the
Philippine Islands and again in 1906 when he
was Secretary of War.38 Accepting would
have foreclosed any presidential prospects in
1908, however.

Taft reached the Court when Harding
named him Chief Justice in 1921, thereby
making him the only person to serve as
President and Chief Justice. By 1930, his
health was failing and he urged Hoover to
name Hughes as his successor. Hughes had
refused several high positions in the adminis-
tration but accepted Hoover’s nomination to
the Court as Chief Justice at age sixty-seven.
He was confirmed by the Senate on Febru-
ary 13, 1930, and became the second person,
after Rutledge, to resign his seat and to return
as Chief Justice. The first lawyer to address
the new Chief Justice was his son and
namesake, then Solicitor General, whose
resignation upon his father’s appointment
was not yet effective.39 The Chief Justice
remained on the Court until July 1, 1941,
when he retired in good health, the first Chief

80 JOURNAL OF SUPREME COURT HISTORY



Justice to do so since John Jay.40 He died
in 1948.

Although Hughes lost the presidency and
would have much preferred to remain on the
Court in 1916, his sense of duty and honor
compelled his resignation from the job
he loved. Undoubtedly his career after the
campaign was the most successful of the
group. He became Secretary of State, and
he enjoyed a lucrative law practice in New
York and ultimately a return to the Court as
Chief during the tumultuous years of the New
Deal. His term is often ranked only behind
that of John Marshall. There can be little
room for regret that his time on the Court
was interrupted by fourteen years of public
service at the highest level.

James F. Byrnes

The most recent resignations from the
Court were by James F. Byrnes in 1942 and

Arthur Goldberg in 1965. Although they were
a generation apart and very different politi-
cally, there were similarities in their careers.
Both were self-made, both resigned in a
time of war to serve as presidential advisors,
and in both cases their Presidents, who were
noted for their political subtlety if not
duplicity, undermined their deepest personal
ambitions.

Byrnes was born in Charleston, South
Carolina, in 1882 a few months after his
father’s death. The Rutledge family had
remained prominent in Charleston and
John Rutledge’s great, great, great-nephew,
Benjamin H. Rutledge, was an early mentor to
Byrnes, hiring him as an office boy in his law
firm on Broad Street and then guiding his
education through a reading of the classics.41

Byrnes then began his long career, first as a
court reporter, then as a county solicitor or
prosecutor in 1908, a congressman in 1910,
and, after an unsuccessful run in 1926, a
United States Senator in 1930.

Even though Charles Evans Hughes refused to let his name be used in the Republican Party primaries in 1916,

he led in the polls and the convention nominated him on the third ballot without knowing if he would accept it.

Hughes reluctantly gave up his seat on the Court to campaign for President (he is pictured standing sideways

behind the pole), but lost by a narrow margin.
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Then Representative Byrnes first met
Franklin D. Roosevelt at the 1912Democratic
convention, and he was an early stalwart for
Roosevelt and a major legislative strategist in
his administration. It was said that Roosevelt
never lost legislation supported by Byrnes or
won it if he was opposed. By 1941, he had few
peers in the Senate but also fewer attainable
goals. He was unlikely to become majority
leader and Roosevelt’s third term foreclosed
any national ambitions.

He was, however, often touted as a
potential Court nominee. Many of his
colleagues and presidential advisors spoke
to FDR on his behalf. The President was
receptive but he relied heavily on Byrnes’s
legislative skill and influence in the Senate
and was reluctant to lose him to the Court,
and so he made three appointments and
secured an unassailable liberal majority
before nominating the politically conserva-
tive Byrnes.42

The appointment displayed Roosevelt’s
political skills. It discharged Roosevelt’s
considerable debt to Byrnes for his legislative
efforts, which included the Lend-Lease Bill,
as well as his political efforts in securing
Roosevelt the nomination for a third term in
1940. It also served his longer-range political
goal to liberalize the Democratic Party. With
Byrnes on the Court, the president could
advance younger and more liberal men in
South Carolina. And Byrnes would not be a
future vice-presidential candidate, where his
anti-labor and racial views, as well as his
early conversion from Catholicism, would
offend all of the traditional Democratic power
blocs.43

Byrnes apparently wanted the honor of
an appointment, but he left little in the records
about his desires or even the stratagems he
must have employed. There is only a short
note in 1939 to Bernard Baruch, a mentor to
Byrnes, who was soon to see the President,
advising Baruch not to raise the subject with
Roosevelt.44 The sudden death of his close
friend Senator Pat Harrison also led Byrnes to

choose the “more orderly” and “longer, if not
happier” life as a Justice.45

Roosevelt nominated Byrnes on June 12,
1941, and the Senate swiftly confirmed him.
He was sworn in at the White House on
July 8, 1941, just missing serving with Chief
Justice Hughes. He took his seat that October
and soon realized that the reclusive judicial
life had little attraction for him. The Court
was certainly prestigious and more finan-
cially rewarding, but it lacked the social
comradeship, sense of purpose, and games-
manship of the political life. Like Jay and
Frankfurter, he saw no conflict in advising the
President after hours, but he no longer had the
political power to shape events.46

Pearl Harbor was a welcome call to arms
for Byrnes but, as befitted his tactical skills,
he remained on the Court for a year before a
job appeared that was worth his resignation.
While sitting as a Justice, he served as a
legislative strategist for Roosevelt on the
major wartime legislation that gave the
President the power to manage the war and
the wartime civil economy. As in the hectic
days of 1933, economic agencies sprouted—
first the War Production Board to manage the
civilian economy for military production and
then the Office of Price Administration to
manage inflation.

By September 1942, there was a need
for even greater control of prices and wages
including farm prices heretofore kept unreg-
ulated by the farm lobby. The solution was
the Office of Economic Stabilization. The
Director would manage all wages and prices
and decide all jurisdictional questions about
the Executive’s management of the civilian
economy. Roosevelt offered Byrnes the
directorship on October 3, 1942, and he
resigned from theCourt the sameday.Cannily,
Byrnes insistedon anoffice in theWhiteHouse
where his proximity to the President meant
that his decisions were seen as the President’s.
Byrnes was soon called “The Assistant
President,” as he had been delegated and
exercised Roosevelt’s authority over the
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domestic economy. Greater power followed in
May 1943, when Roosevelt named him as
director of the Office of War Mobilization
(OWM).47

Byrnes’s return to the corridors of
power also revived his political prospects.
By 1944, Roosevelt was visibly failing and
a vice-presidential succession was likely.
FDR encouragedByrnes to run and hewent to
the Democratic Convention in Chicago
believing that he would be FDR’s running
mate. Byrnes, in turn, asked Harry Truman of
Missouri to nominate him.48

Roosevelt, however, was playing a
deeper game. Without quite rejecting Byrnes,
FDR subtly floated Truman, and also Justice
William O. Douglas, as acceptable VP
candidates, and left it to the party barons to
tell Byrnes that his political liabilities might
cost FDR the election. Byrnes recognized the
inevitable when Truman asked to be released

from his promise to nominate him because
Truman, at FDR’s invitation, was entering the
vice-presidential race. FDR’s betrayal deeply
wounded Byrnes and he quietly withdrew his
name and left the convention.49 He remained
as head of OWM, soon to be renamed the
Office of War Mobilization and Reconver-
sion (OWMR) in preparation for victory.

Although Roosevelt passed over Byrnes
to choose Edward Stettinius as Secretary of
State in late 1944, in early 1945 Roosevelt
unexpectedly included Byrnes in the official
party to the Yalta Conference, where the big
three, Roosevelt, Churchill, and Stalin, made
key decisions about the postwar world. Upon
his return, Byrnes resigned from OWMR on
March 24, 1945.

Roosevelt’s death less than three weeks
later made Truman President and he immedi-
ately turned to Byrnes as a principal advisor,
in part because of his knowledge about the

James F. Byrnes was photographed in May 1943 when President Franklin D. Roosevelt named him director of

the Office of War Mobilization. Byrnes had resigned from the Court sevenmonths earlier to assist the President

with the domestic war effort. He had not enjoyed his brief tenure as a judge, preferring politics.
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agreements at Yalta. Two months later,
Truman named Byrnes Secretary of State,
and on July 3, 1945, Byrnes became the
second in the presidential line of succession
at that time. Byrnes was intimately involved
in the decision to use the atomic bomb on
Japan and in postwar diplomacy, serving until
January 1947, when he resigned and was
succeeded by General George Marshall. He
returned to South Carolina and became
governor in 1951. Byrnes remained a factor
in presidential politics and in the eventual
successful southern strategy of Richard
Nixon, who had first come to Brynes’s
attention during his year on the Court when
the future President unsuccessfully sought a
clerkship at the Court.50 Byrnes died on
April 9, 1972.

Byrnes and his fellow South Carolinian
John Rutledge had similar short careers on
the Court; both, for different reasons, were
unhappy there; and both did not regret leaving
the Court. Thereafter their careers radically
diverged. Rutledge ultimately lost his chance
to return to the Court. Byrnes, however, like
Hughes, received full value for his resignation.
He gained great power as the economic czar
during thewar, another chance at high political
office in 1944, andpostwar service asSecretary
of State and then governor of South Carolina
along with political influence until his death
in 1972. Byrnes is one of the very few to have
served as a Senator, a Justice, and a cabinet
officer in the federal government.

Arthur Goldberg

Arthur Goldberg was born in Chicago in
1908, a generation later than Byrnes, but their
similar ambitions, legal talents, and skills at
negotiation and compromise propelled their
respective rises to national prominence. Both
suffered the absence of a father. Goldberg’s
father died shortly after his birth and his older
siblings were all required to work to support
the family. As the youngest, he was able to

stay in school. His family’s support and his
work in the construction industry enabled him
to finish law school, making him the only one
in his family to go beyond grade school. He
joined a prominent law firm but soon left to
start his own practice. He began advising
union officials in Chicago and eventually
became general counsel for the Congress of
Industrial Organizations (CIO) in 1948 and
was instrumental in the AFL-CIO merger in
the 1950s. He met John F. Kennedy when the
Congressman served on the House Labor
Committee and later met his brother Robert
when the latter was serving as counsel to the
McClellan Committee investigating corrup-
tion in organized labor.51

As 1960 approached, Goldberg’s politi-
cal heart was with Adlai Stevenson, the
Democratic nominee in 1952 and 1956, but
his head led him to support Kennedy’s
presidential ambitions that year. Goldberg
provided critical support to Kennedy at the
convention and campaign in bringing him
the full support of labor. His service and
experience with labor led directly to his
appointment as Kennedy’s Secretary of
Labor. Kennedy nominated Goldberg to the
Supreme Court in August 1962 to replace
Justice Felix Frankfurter, although JFK
would have preferred that Goldberg remain
serving the administration.52

Three years later, the world had changed.
By the summer of 1965, Kennedy was dead,
Lyndon B. Johnson was President, and
Vietnam was a brooding omnipresence. All
the options there were unpalatable: withdraw
and accept the geopolitical consequences in
southeast Asia, remain only in an advisory
role and the South Vietnamese would be
defeated, or commit enough troops to obtain
victory or at least force a negotiated settle-
ment with the hard men in Hanoi. Adlai
Stevenson, then ambassador to the United
Nations, died suddenly, and Johnson began
searching for someone of suitable stature to
spearhead diplomatic efforts at the UN to end
the war.
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President Johnson soon fixed on Justice
Goldberg. He was a skilled negotiator in the
bare-knuckled labor management arena, a
former cabinet member, and now a Justice,
which, in itself, established his credibility
in the diplomatic world. Johnson, as all
Presidents do, also factored in his political
goals and hoped that appointing a liberal
stalwart of the Kennedy administration might
bolster his standing with his critics on the
left while also serving his personal agenda
by opening a seat on the Court for his
longtime friend, adviser, lawyer, and Wash-
ington insider, Abe Fortas.

Goldberg had to be persuaded to leave
the Court. Johnson subjected him to his
legendary treatment on Air Force One as
they traveled to Stevenson’s funeral in
Chicago. Goldberg did not want to be
merely a spokesman for the administration
as Stevenson had been. He, like Byrnes,
wanted to be a force in the administration,
and he extracted two promises from the
President before accepting the ambassador-
ship. First, Johnson assured him that he was
firmly committed to a negotiated settlement
in Vietnam, and, second, that Goldberg
would be a member of the group determin-
ing strategy and would be consulted on all
major decisions on the war.53

Goldberg’s resignation from the Court
and immediate diplomatic appointment on
July 26, 1965, shocked everyone because his
love for the Court and satisfaction with the
position were well known, while his tenure
and prospects for success as a presidential
adviser and as a diplomat were uncertain at
best. The Justice had no illusions about the
risks, and yet he also thought he might return
to the Court. Johnson would be obligated to
him for his sacrifice in resigning, Chief
Justice Warren’s seat would soon be avail-
able,54 and other things could happen.
Johnson reportedly argued to him in the
oval office that the person who ended the war
would be the next one to sit in the presidential
chair. Even so, many still found Goldberg’s

resignation inexplicable, and, knowing LBJ,
thought that he had somemalign leverage that
extracted Goldberg’s acceptance.55

Goldberg’s tenure at the UN lasted until
April 1968. He was an able and successful
diplomat on many issues, but he was
ultimately frustrated in his effort to change
the aggressive policy on Vietnam. Even
before Goldberg was appointed, the President
and his advisers had largely decided on
escalating the military commitment to Viet-
nam to force negotiations. From the first,
Goldberg opposed this strategy, but he was
much in the minority. His continuing opposi-
tion eventually eroded his influence with the
President. Ultimately, Goldberg was proven
correct by the Tet Offensive in January 1968,
which finally convinced Johnson that escala-
tion had failed.

Johnson denied Goldberg the opportu-
nity to be chief peace negotiator by naming
Averill Harriman to that role. Goldberg
resigned on April 26, 1968. By then, his
hopes for a return to the Court were also gone.
In June, Johnson nominated Fortas to be
Chief Justice but the nomination ran into
increasing opposition and eventually, at
Fortas’s request, LBJ withdrew the nomina-
tion in early October. With Johnson no longer
a candidate and with his Vice-President
Hubert Humphrey running far behind Nixon
in the polls, Johnson did meet with Goldberg
later that month to discuss a possible appoint-
ment to the Court, although it would be a
recess appointment with confirmation uncer-
tain, if not impossible, in the expected Nixon
administration. Goldberg was willing to take
the risk, as had Rutledge, but Johnson did not
make any appointment. In 1970, Goldberg
made an unsuccessful run for governor of
New York against Nelson Rockefeller and
then retired from public life. He died on
January 19, 1990.

Goldberg’s resignation was seen by
many, then and now, as a bad decision. As
with Hughes, Goldberg loved being on
the Court, so his sacrifice was real. The
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ambassadorship brought him only frustration
and personal betrayal by LBJ, who manipu-
lated his resignation to favor his friend Fortas,
by nominating him first to replace Goldberg
and then to replace Chief JusticeWarren. LBJ
also rejected Goldberg’s sound advice against
escalation in Vietnam and sidelined him in
peace efforts in 1968. Goldberg’s subsequent
career could not approach the level or the
satisfaction of being a member of the cabinet
and a Justice. Of the five, he is the most likely
to have regretted his resignation. He always
preferred to be addressed as Mr. Justice
Goldberg.

Goldberg insisted later that it was his
decision. “Nobody can twist the arm of a
Supreme Court Justice.” His rationale was
clear: “Wewere in a war in Vietnam. I had an
exaggerated opinion of my own capabilities. I
thought I could persuade Johnson that we
were fighting the wrong war in the wrong
place [and] to get out. . . . I would love to have
stayed on the Court, but my sense of priorities

was [that] this would be disastrous.”56 His
statement repeats all of the themes of the
twentieth century resignations. It was war-
time and he saw the need and felt the duty to
respond. As a man of action he, like Hughes
and Byrnes, could not remain aloof.

After 1965

Since 1965, no Justice has been called
from the Court to assume new governmental
responsibilities. The resignations have been
due to age, infirmity, or simply retirement—
with two exceptions. Justice Tom Clark
resigned in 1967 to advance his son’s career
when Ramsey Clark was named Attorney
General, recalling a similar familial sacrifice
when Charles Evans Hughes Jr. resigned as
Solicitor General when his father was
reappointed to the Court in 1930. Justice
Fortas resigned as an Associate Justice in
1969 because of challenges to his integrity.

As they traveled to Adlai Stevenson’s funeral in Chicago on Air Force One, Lyndon B. Johnson (left) pressured

Arthur Goldberg (right) to step down from the Supreme Court and succeed the deceased as ambassador to the

United Nations. To persuade Goldberg, Johnson assured him that he was firmly committed to a negotiated

settlement in Vietnam and that Goldberg would be consulted on all major decisions on the war.
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As had Justices Curtis, Campbell, and
Hughes, he returned to argue before the
Court.

Recent Presidents have avoided nomi-
nees who have achieved independent political
power, as had the five Justices profiled here.
Politics generally, and Supreme Court ap-
pointments in particular, have become very
contentious and partisan since LBJ’s nomi-
nation of Fortas to be Chief Justice in 1968.
Today, the political life of those who have
served as elected officials may contain too
many obstacles for a President to expect
confirmation without a bruising battle. In
addition, those who have exercised political
power may prove independent on the Court.
President Eisenhower’s experience with
Earl Warren is a prime example. The former
governor of California, and the Republican
candidate for Vice-President in 1948 and
presumed conservative, became a progressive
and activist Chief Justice much to the
President’s frustration.

Instead, Presidents have preferred to
name sitting judges. Thirteen of the sixteen
appointments since Goldberg and Fortas have
been appellate judges. Their views on the law
are on the record and they can be expected to
rule consistently with their established and
politically acceptable views. Moreover, they
have been successfully confirmed. Only three
recent Justices, Lewis F. Powell, William
H. Rehnquist, and Elena Kagan, had not
served as appellate judges. Powell had been
president of the ABA and the last two served
in policy positions in the Department of
Justice as, respectively, Assistant Attorney
General and Solicitor General. None of their
appointments were particularly controversial
and none have disappointed their Presidents.
Prior judicial experience is no guarantee of
judicial performance to a President, however.
Eisenhower was also disenchanted with
William J. Brennan, a former justice of the
Supreme Court of New Jersey who joined
Chief JusticeWarren in the liberal wing of the
Court.

For now, it appears that appointees are
likely to continue to come from the judiciary,
but it is instructive that many of the “great”
Justices had no prior judicial experience,
includingMarshall, Taney, Hughes when first
appointed, Brandeis, Frankfurter, Black and
Warren.57 This certainly suggests that ap-
pointees from other backgrounds, including
those who have occupied high political office,
bring intangible and important benefits to the
Court.

Was It Worth It?

For all but one of the Justices profiled
here the answer is certainly yes. Rutledge in
1791, Jay in 1795, and Byrnes in 1942 had
no regrets about resigning from the Court.
Whatever reluctance Hughes had in 1916
must have evaporated upon his reappoint-
ment as Chief Justice in 1930. He, as well as
Jay and Byrnes, gained new responsibilities
and opportunities that were more than
adequate rewards for their resignations.
Justice Davis, of course, was happy to submit
his delayed resignation, and that he was a
Senator was an unexpected bonus.

For Goldberg, the tally is more complex.
He loved the Court and his resignation was a
sacrifice. Ultimately, he was frustrated by
LBJ, but he was correct on the folly of
escalation in Vietnam and he had the
opportunity to be influential on the key issues
of his times, the effects of which still resonate
today. No doubt he shared with Hughes the
desire to be remembered as a man who
preferred his duty to the country rather than
his own comfort. Perhaps, Rutledge in 1795
might also have found similar consolation in
the thought that, as a statesman, he was
obligated to speak forthrightly on the critical
issue of that year, the Jay Treaty, even at the
cost of his seat on the Court.

The final incongruity about these resig-
nations is that Rutledge, Jay, and Hughes
were reappointed and promoted to Chief
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Justice. Goldberg harbored hopes of reap-
pointment as Chief Justice and he discussed it
with LBJ in late 1968. Jay refused the
honor and retired and Rutledge failed to be
confirmed. LBJ did not appoint Goldberg,
and, if he had, intervening events would have
left him, like Rutledge, with a truncated term
as Chief Justice.58 Only Hughes’s return to
the Court was successful.
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